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DEPARTMENT OF THE ARMY

OFFICE OF THE ASSISTANT SECAETANY.
CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108

0 4 JAN 2001
Mr. J. Charles Fox
Asslstant Administrator
United States Environmental

Protection Agency

Washingfon, D.C. 20460-0002
Dear Mr. Fox; ' o,

This is in reply to your lstter of Dacember 4, 2000, raqussting that | review the
proposed decision on the Army Comps of Engineers Sacramento District Department of
the Army permit to Diablo Grande Limitad Partnership. Because your request was
made pursuant to our Section 404(q) Memorandum of Agreement, my staff carefully |

' reviewad the concemns raised in your letter, the District's decision documents and draft
pemmit, and information pravided by the applicant. The review also included an on-site
inspection and mesting with thoea parties concamed in the Issues being raised.

— The permit is for the canstruction of the Oak Flat Village residential area and a
three mile cannactor road (cut-across road) in southwestern Stanislaus County,
California. The propased fill, which conaists of 5.44 acres, would be deposited into
several ephemeral and intermiwent streams (Including several previously constructed
field ditches) and info a wetland area associated with an alkall seep.

We disagres with your eonciusion that the aquatic resources located within the
boundary of Phase 1 (primarily the Salado Creek Watershed) of the Diablo Grande
Development qualifies as an aquatic resource of national importance and we do not
agres that substantial and unaccepiable adverse impacts will result from the District’s
propesed permit. Therefore, we do not believe that your requast meets the criteria for
elevation under the Section 404(q) Memomandum of Agreement. Our review has
affiimed the District's determination that the project constitutes a single and complets
project with independent utility. Based upon that affirmation, we do not agree that an
Environmental iImpact Statemsnt should be prepared for the entire 29,500-acre
dovelopment (which may or may not be davelnpod) We have also affimed the
Distriet’s determination that the project represents the least environmentally damaging, -
practicable alternative and that they have adequately lookad at the direct impacts of the -
Phase 1 project. Further, we believe that the District has required the mitigation
necessary to addresas those direct Impacts. We also have concluded that the District's
determination that all required mitigation should be limitad to Phase 1 of tha project,
including that mitigation required for the previously approved golf courses, Is
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appropriate. [n light of these findings, | have decided nat 1o elevate thia casa and the
District will be allowed to proceed with issuance of the permit.

However, the Corps will work with thelr District staff, through their Division office,
to enaure that the District completely document their analysis of secondary, Indirect and
cumulative impacts and, if necessary, conduct additional analysis of those impacts.
Based upon that reviaw, thay will evaluate the need for additional mitigation to offset
those impacts. Additionally, the District will be encouraged to explors various mitigation
options. such as the use of wider vegetative buffera along the watercourses, to offset
any direct impacts, if it is determined that additional mitigation may be necessary. They
will also recommend that the District eliminate inconsistencies oontained in their
decision document regarding effects on historic propertiss and that they snsure that all
of the requirements of the National Hietoric Presarvation Act have been satisfied, prior
to the issuance of this permit. Finally, the District will be sncouraged to consider the
applicant’s record of compliancs with the terms and conditions of previous permits
issued to them, and address any shorteomings. it may be appropriete to require the
applicant to post a financial performanca bond to ensure compliance with all of the
terms and conditians of this permit

Although we have nat agreed fo alevates this propossd parmit for further Corps
review, we believe there has been value added to the process through your ralsing this
case to our atlention. The on-site meeting resulted in a better understanding. at the
Headquarters and fleld level about sources of disagresment in the Diablo Mountain
Range and asaociated watersheds and how those may he resolved. This is especially
important should the permittse dacide to meve forward with the remaining phases of
this davelopment in the future. Shoukd you have any questions or comments
concerming our decision in this case, please contact me or Mr. Chip Smith, my Assistant
for Environmental, Tribal and Regulatory Affairs at (703) 683-3855.

Since

7

ph W. al

Secretary of the Army
(Civil Works)

P. 003
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DEPARTMENT OF THE ARMY
U.S. Army Coms of Enginears
WASHINQTON, D.C, 20314-1000

REPLY TO

ATTENTON OF: .
CECW-OR (1145) JAN- 4 2000

MEMORANDUM FOR ASSISTANT SECRETARY OF THE ARMY (CIVIL WORKS)

SUBJECT: United States Environmental Protection Agency Section 404(q) Elevation of a
Section 404 Permit Decision, Sacramento District Pexmit 199200769

1. This is in response 1o 2 memorandurm from Mr. Michael L. Davis, former Deputy Assistant
Secretary (Policy and Legisiation), dated 7 December 2000, concerning the Environmental
Protection Agency (EPA) request for elevation of the U.S. Ammy Cotps of Engineers Sacramento
District proposal to issne the subject permit to the Disblo Grande Limitsd Parmership. The
permit would authorize the filling of 5.44 acres of aquetic resources located primarily in the
Salado Creek Watershed of Stanislans County, California. The EPA request contends that
issuance of the proposed permit will cause substantial and unacceptable adverse impacts to an
aquatic resource of national importance. EPA also requested that you require the District
Commander to: (1) conduct a full and adeguate study of the direct, indirect, secondary and
cumulative impacts of the project, (2) complete a thorough altematives analysis, (3)
independently scrutinize the applicant's proposed altemnatives, and (4) require a complete

N mhgumnpachgefoununpwt;and(ﬂ&mtbeuobmshmﬂdbeomxplaedmthe
coniext of an Environmental Impact Statement.

2. We have thoroughly reviewed the Environmental Protection Agency’s request, We do ot
agree that the aquatic resources located within Phase 1 of the Diablo Grapde Resort
Developmant qualifiss as an aquatic resource of nationsl importance. Additionally, we do not
agree that the proposed permit will result in substantial and unacceptable adverse impacts to the
aquatic environment. Therefore we do not believe that their request meets the criteria for
clevation under the Section 404(q) Memorandum of Agrecment. We do believe that the District
has completed an adequate alternatives analysis and we support their detsrmination that the
applicant®s project was the least damaging practicable alternative. We also believe that they
have adequately looked at all the impacts, including the direct, indirect, secondary and
mempmofmePhuclmjmmdmumdmmaﬁomasmsuy,mmm
impacts. We agree with the District that all required mitigation should be lirnited to Phase 1 of
this project, including that mitigation required for the praviously approved golf courses. We
concur with the Distriet’s decision not to require an Environmental Impact Statemeat for this
project, as Phase 1 is a stand-alone project with independent utility. Finally, we also concur with
the District’s approach to issuing the permit basad upon a concaptual mitigation plan and
requiring a final mitigation plan, including the preserve management plan, for their review, in
coordination with the Environmental Protection Agency, the U.S, Fish and Wildlife Service, and
the California Department of Fish and Game, prior to Initiation of construction activities.
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CECW-OR (1145)
SUBJECT: United States Environmental Protection Agency Section 404(q) Elevation of a
Section 404 Permit Decision, Sacramento District Permit 199200769

3. ImommenthhmmnmbeelevaudandthutheDmaCommdapmceedmthe
permit decision.

4. The Diablo Mountain Range {s an importent resource requiring difficult regulatory decisions.
We applaud the District for its diligence in pursuing mitigation options that would compenssts
for the losses that would occur as a result of permitting this proposal.

5. Buclosed is a copy of the CECW-OR, “HQUSACE Analysis and Options Paper™ preparcd for
this elevation case and a book of information collected and reviewed during that analysis. As
mquemd,weuedsomdonngadraﬁreplymtheuq\moﬁmlﬁomm&vmmm
Protaction Agency. If you have any additional questions or disagree with my reco
gle;:ecallmaoreonmm Mike Smith, Project Manager, Regulatory Braach at (202) 761-

S .

FOR THE COMMANDER:

4 Encls A VAN WINKLE e

Major General, USA
Director of Civil Works
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CECW-OR January 3, 2001

HQUSACE ANALYSIS AND OPTIONS PAPER

SUBJECT: United States Environmental Protection Agency Section 404(q) Elevation of
Section 404 Permit Decision, Sacramento District Permit 199200769

L

2,

PURPOSE: This paper provides the Headquarters, U.S. Army Corps of Exgineers analysis of
the request for elevation from the EPA of a proposed decision by the Corps Sacramento
District to issua a Section 404 permit to the Diablo Grande Limited Partnership.

TheCmpsproposestomtheDublonndoLhnmdPumcxshipa
Department of the Army permit to fill 5.44 acves of wetlands located primarily in the Salado
Creek Watershed of southwestern Stanislaus County, California, for the construction of
Phase | of the Diablo Grande Resort Development. This permit addresses construction of
the Oak Flat Village residential area and a three-mile connector road (cut across road) from
Del Puerto Canyon Road to Oak Flat Road. The total acreage of waters subject to the Corps
regulatory jurisdiction Is 17,3 acres within the Qak Flat Village residential arca and 23.46
acres within the cut-across road corridor. A conditioned permit would be issued witha
conceptual mitigation plan, providing the applicant with the assurances necessary to begin
financing the final mitigation plan. The completed plan would be reviewed and approved by
the District Commander, in coordination with the Environmental Protection Agency, the U S.
Fish and Wildlife Service, and the Californis Departrent of Fish and Game prior to initiation
of construction activities. Additionally, a preserve management plan for the on-gite and off-
site mitigation, presesvation and aveidance areas wonld be submitted and approved by the
District Commander, in coordination with those entities previously mentioned, prioe to the
implementation of any of the activities authorized by the pexmit. Additiopally, no activity
anthorized by the pexmit would be undertaken until the requirements of the National Historic
Prescrvation Act have been satisfied.

PROJECT SETTING: The Diablo Grande Limited Partnership presently owns approximately
29,500 acres of land located in Stemislans County, California. The project site (Phase 1)
encompasses approximately 2,330 acres. This parcel is located primarily in the Salado Creek
Watershed, which is a wibutary of the San Joaquin River, which drains into the San Francisco
Bay Delta and subsequently empties into the Pacific Ocean. There are several additiona)

" streams and associated wetlands that are located within the overall 29,500-acre tract and

together they make up the Del Puerto Creek, Crow Creek, and Orestimba Creek Watersheds,
The criginal development was envisioned to be a planned destination resort and residential
community. At the present time, the project proponcent is proposing to construct Phasa 1.
Plans for the additional four pbases are ‘unknown, with potential build-out
oocm-bgovm'ihewctﬂwnutzs-mymnfauu.

The project site is located west of the City ome:'.onbetweenIntmuHighmySmd
Californla Highway 99, A total of 84.8 acres of the site are wetlands. Within the Phase |
ares, the Salado Creek channel accurs near the eastern boundary. The Diablo Grande

P04
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Patlcway follows the Salado Creek Canyon from Highway 5 to Oak Flat Valley. Salado

Creek ranges from three to 30 feet wide throughout most of its length. Hydrophytic —~—
vegetation in the Salado Creek channel is sparse. Several valley oak (Quercus lobata) and

Fremant cottonwood (Popdus fremontii) trees ooy along the Salado Creek channel.

Outside the Phase 1 area, Fremont cottonwaod and herbaceous hydrophytic vegetation occur

in the wetter portions of the channel.

Annusl grasses, including faculwative werland plants, such as Italian ryegrass (Lolium
multiflorum) and Meditciranean barley (Hordeum marimam) dominate vegetation in the Lotta
Creek channel and smaller ephemeral channels. Non-hydrophytic grass species are present
in the upper reaches of the channels and in the smaller streambeds. All flows within the
streambeds are generated by storm runoff.

Phase 1 is projected to include 2,038 residential units constructed on 817 acres, a town
center, a shopping center, public services, a resort complex constructsd on 65 acres, and an
open space area prescrved and established on 763.33 acres. Existing golf courses, parks, and
vineyards will cover 367.61 scres. Road systems will encompass approximately 187 acres.

Components within Phase 1 that have been constructed 1o date include two golfwuzses.ﬂ:e
realignment of approximately five miles of Ozk Flat Road (Disblo Grande Parkway), and the
installstion of & water pipeline in the Diablo Grande Parkway. 'Iheeuusnngwockwas
previously approved by several Nationwide Permits

4. AGENCY POSITION: The Environmental Protection Agency®s request for clevation cites the
criteria of Part IV of the Section 404 (q) Memoranda of Agreement (MOA). The primary issues S
raised, and on which this analysis focnses, are summarized as follows:

R jons ARND. AecordmgtotheMOA,the
elevauonofspeczﬂcmdmdmlpanﬂtmsesvnllbehmiwdwﬂmsecauthatmvolvcmARNL
The 29,500-acre tract held by the Diahlo Grande Limited Partnership containg several stresms
and associated watcrsheds that EPA has determinad to constitute an ARNI. They bagse their
determination on the fact that these combined watersheds serve as refugia for regionally
declining assemblages of native fishes, reptiles, and amphibians endemic to California. They
state the arcas to be impacted by the proposed project possess ecological characteristics of high
food-web productivity, physical habitat for fish and wildlife, and water quality functions, among
othampomnnndemlydxsmpﬁadecoloucalﬁmcnons.

)8 na! impacts. According to the MOA, cases elevated undes
mmMOAvdncammccdmagﬁamﬂarmmagmmdemmevdumdmduSeeuon
404 (c) of the Clean Water Act (CWA). Section 404 (c) relates to, among others, the

le adverse effect resulting from the discharge of fill material on shellfish beds and
fishery areas. EPA maintains that this proposed project’s impect to the Diablo Mountain Range
represent a substantial and unacceptable impact (loas). As presented, activities associated with
the development of the Phase 1 area and access road will affect a total of approximately 9.08 .
acres of jurisdictional imtermitient and ephemeral streams, seasonal wetlands, stock ponds, snd
an alkali seep. The existing components of the project (Disblo Grande Parkway, the two golf
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courses and the water line) were authorized by Nationwide Permits between 1994 and 1996. The

N permitted activitics resulted in an as-built fill total of 3.64 acres. The remainder of the work for
Phase 1 to be authorized by this permit involves the fill of 5.44 acres (vesidential units = 1.85
acres, cut-across raad = 3.59 acres). EPA believes that this permit will facilitate wrbanization of
the 2,330-acre portion of the Salado Creck Watershed and that this usbanization will gremtly

c. Alternatives {0 the proposed project. The alternatives analysis is part of the CWA's Section
404(bX1) Guidelines. Part of this analysis is the rebuttable presumption that, for non-water
dependent projects, there arc practicable alternatives that are less damaging to the environment.
In the case of this proposed project, the purpose of the proposed fill is for the constuction of the
Phbase 1 residential arcas and a three-mile connector road. The project would mect the need for
honsing and access to the proposed develapment  Altemnatives reviewed included the following:

1. No action. No permit would be issyed. No additional fill would be placed in waters.
The previously constructed golf courses would continue to operate. Additional development of
thcatewoﬂdbopow’bbmuphnckwiﬂammonﬂbddgcmduﬁmyhnemmg&

i e etent, etc.). The proposed project design is
tbcsmnllmpo&ibletoaﬁ'ecttheneededwnrk D\mngthepermnwviewmoceu.ﬂmpmuee
responded to requests to consider additional avoldance with small incremental reductions in fill

and minor project realignments that increased avoidance to the point where the project could be
considered permittable,

N— 3. Qther sites available to the applicant. The applicant considered four ranches within
the defined market area, which were potentially able to meet the permittee’s goals. Each of these
sites was dismissed based upon factors such as being located in multiple jurisdictions (counties),
topography, elevation, and proximity to transportation corridors. The permittec concluded that
the selection of one alternative, the Simon-Newman Ranch, could result in effects to more
significant biotic resources. Additionally, three alternative alignments were considered to the.
permitied cut-across road, Esch of these was dismissad based upon s failure to meet county

EPA belisves that the discharge of fill materials into 5.44 acres of jurisdictional waters of
the United States, in addition to the 3.64 acres of fill material previously authorized by
Natlonwide Permits, would cause additional indirect impacts extending beyond the footprint of
the fill arca. They estimate that an additional 41 acres of wetlands/waters will be indirecty
impactad by the proposed project and that those indirect impacts would result In direct or indirect
impacts to 100% of the wetlands/waters located within the boundaries of Phase 1. They state
that the indirect impacts will inchude: (1) reduction in water quality in downstream reaches of
Salado Creek due to erosion-related sedimentation, flow impediments, and urban pollutant runoff
from filled areas; (2) vegetative changes and distarbance to previously mndisturbed wetland
habitats, resulting in a reduction in the functional capecity of adjacent wetlands, (3) the
introduction of exotic and noxious pests and weeds, and (4) fragoentation of large undeveloped,

N 3
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high-functioning ecosystems, including fragmentation of wetland habitat along the cut-across —
road alignment. They do not believe that the alternatives analysis was adequste and they

recommend expanding it to includo a cumulative impacts analysis that would evaluate the

cumulative impacts of Phase 1 together with past, present, and future (Phases 2, 3 and 4)

expected development.

Based on their concems, the Environmental Protection Agency recommends that the Assistant
Semtawofﬂ:eArmy(CivﬂWoﬂn)dimcttthisuictCommandnmdothefouowinz:

& Require a full and adaquate study of the direct, indirect, secondary and cumulative
impacts of the project.

b. Requirc a thorongh altematives analysis.
c. Independently scrutinize the applicant’s proposed altetnativas.
d. Require a proposal for a complete mitigation package for all impacts.

e. Require that Objectives (3) through (d) be conducted in the context of an
Enviroumental impact Statement.

5. HOUSACE ANALYSIS:

& Aguatic Resource of National Importangs (ARND). Aftet reviewing the information
relating to the EPA’s ARNI determination and information conceming the status of the aquatic
resources, we do fot agree that the aquatic resources located within the boundary of Phasc 1 of
the propossd development constitute an ARNI and we do pot agree that substantial and

adverse impacts will result from the District’s proposed permit. Subsequenty, we
do not belisve that EPA’s request meets the cxiteria for elevation pursuant to the Section 404(Q)
Memorandum of Agreement.

There is little doubt of the environmental impottance of the approximate 7 million acres
of unfragmented land that makes up the Diablo Mountain Range, however, afier conducting an
onsite inspection of the ares, it is clearly our opinion that the 17.3 acres of hurisdictional area
located within Phase 1 do not represent an ARNL. However, we are aware that the Federal
government and the Nature Conservancy have committed considerable resources in the recent
past to obtain lands in and around the Henry Coe State Park, including the Simon-Newman
Ranch and the Romero Ranch, both of which are either immediately adjacent to or in close
proximity of the Diablo Grande holdings. We are also aware that the U.S. Fish and Wildlife
Service (Service) is in the process of acquiring existing conservation easements owned by the
Nanwe Conservancy and the two ranches which total approximately 61,000 acres in the Diablo
Range. The projected result of their efforts would be the establishment of the Diablo Rangs
National Wildlifs Refige in Merced, Santa Clara, and Stanislaus Countics, In this regard, EPA
has heen nepotiating and continues to negotiate with the Dishlo Grande Limited Partmership in

4
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an attempt to obtain the approximate 5,800-acre Orestimba Creek Watesshed as compensatory
mitigation for the 5.44 acres of adverse impacts to jurisdictional areas. EPA plaus to provide this

\—  property to the Nature Conservancy for ultimate transfer to the Service for inchusion in the
proposed Wildlife Management Area. Noteworthy is the fact that, in thelr September 25, 2000,
News Release, the Service states that originally, they had looked at some 100,000 acres,
however, during informal and foxmal public review of that proposal, the agency “concluded that
neither current landowner interest nor resource protection needs”™ werranted the larger planning
area..

. b. Suhetantial and vmacccotable impacts. We reviewed the district’s record relating to
the proposed filling of the 5.44 acres of wetlands at the project site and proposed mitigation. The
applicant’s mitigation plan includes: (1) the cxeation of 15.21 acres of waters of the U.S. to
mitigate for the loss of 9.08 acres of waters of the U.S. within the Phasc 1 area, (2) 295 acres of
on-site preserves, containing 27.6 acres of created, avoided, and preserved waters of the United
States, (3) the cstablishment of a vegetated upland buffer for all areatcd, prescrved, and avoided
waters of the United States, including wetlands within the proposed on-site preserves, (4) the
restoration of 2.1 5-acre within East Salado Creek and the establishment of an 8-acre secp
preserve, located near the terminus of the permitted cat-across road, at its intergection with Del
Puerto Canyon Road, which will contain 6.3 acres of craated, avoided, and preserved waters of
the United States to be established and maintained in perpetuity, and (5) the monitoting of
compensatory mitigation, avoidance, and preservation aress for five years or until the snccess
criteria described in the approved mitigation plan are met, whichever is grester. The monitoring
period will commence upon completion of the construction of the mitigation wetlands and
continued success of the mitigation wetlands, without human intervention, must be demonstrated
. for three consecutive years, once the success criteria have been met. The District has determined
—" that the mifigation plan wifl not be deemed successful until this criterion has been met.

Alshough a previous mitigation plan was approved for this project, it was subsequently
replaced by the current plan. However, some portions of that original plan were completed. To
date, a 1.71-acre freshwater marsh and an associated pond have been comttructed according to
the specifications described in the original wetland mitigation plan, Additionally, the 2.15-acre
Salado Creek realignment/restoration projoot has been implemented.

‘We do ot agree that these sctions will have substantial and vmacceptable impacts on an
aquatic resourcc of national importance. The waters and wetlands lacated within the boundary
of Phase 1 that are subject to our regulatory jurisdiction, pursusnt to Section 404 of the Clean
Water Act, include a wtal of 46 intermittent and epheameral streams, seasonal wetlands, man-

. made ditches and wetlands associated with an alkali seep. There are 2lso 30 channels of various
sized located along the access roads. These aquatic resources are primarily located along Salado
Creek and Lotta Creek, with all of the drainage being within the Salado Creek watershed. Many
of the stream beds have been degraded by past livestock grazing practices, which have triggered
undercutting of banks and formation of erosion gullies. In addition, the ephemeral streambeds
carry water only during and after major storm events. One aikali seep is present, located along
the cut-across rosd. This seep, which drains an unnamed chennel, encompasses approximatcly
18.88 acres subject to our jurisdiction. Vegetation adjacent to the channe] consists of salt grass
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(Distichlis spicatd), Frankenia (Frankenia saling), and Bermuda grass (Cymnodon dactylon). As
with other Wetland features in the project arca, cattle grazing has degraded the alkali saep.

Eleven ponds, other than the 10 golf course water features, are present within the Diablo
Grande Phase 1 area boundary. The pond near the existing Golf Club House receives pumped
water. Most of the ponds are artificially constructed, created by excaveting depressions into the
graded topography, which subsequently fill with water. The ponds support small stands of -
camtls(bphasp) Vegetation associated with the existing pond along the Salado Creek
channe! at the northeastern corner of the Phase 1 site includes willows (Salfx sp.) and a few
chuups of catiails.

The revised tatal fill avea for the total Phase 1 project now equals 9.08 acres. In response
to comments, the applicant has reduced fill for Phase 1 resideatial development from & total of
4.42 acres to 1.85 acres. The reduction in the residential fill requirement is due 1o rocent project

- redesign aimed at reducing £l (1.¢., adjusting lot lines, using bridges as opposed to culverts, -
enc.). However, duc to roadway alignment modifications mandated by the County, the cut-across
road was re~configured, resulting in an increase in fill. As a result, the revised total reflects both
& dacrease in the fill required for the golf course/residential development areas, and an increase
in fill required for the cut-across road. The permittee's revised wetland mitigation plan includes
the crestion/restoration of a total of 15.21 acres. The revised plan incorporates some of the
mitigation areas proposed in the original mitigation plan, as well as several additional mitigation
sites,

The Phase 1 area of the Diablo Grande project site consists of approximately 7.1 acres of '

riparian habitat Riparian woodland is comprised of valley oak (Quercus lobaia), buckeye
(Aesculus californica), cottonwood (Populus fremontii), and willow (Salix sp.). Potential
impacts to riparian hahitat were identified in the Draft and Final Environmental Impact Report
Jor the Diablo Grande Specific Plan. The Ripavian Hobitat Management Plan details the
mitigation meesures that will be implemented to compensate for'any loss in riparian habitat as &
result of project development. In sunmary, disturbance will be kept to 8 minimum and planting
trees slong an approximsately six-acre stratch of the Salado Creek will enhance existing riparisn
woodland. Trees will be planted at a density of 10 to 15 trees per acre and will include the
following species: valley oak, western sycamore (Plantanus racemosa), willow, cottonwood, and
interiar live oak (Quercus wislizenii).

Mitigation measures to compensate for loss of oak woodland are identified in the Oak
Habitat Menagement Plan. The plan includes provisions simed at protecting and enbancing
existing oak woodland habitat, as well as replacing lost or damaged oak trees. Temporary
fencing to be erected by the construction crew will protect oaks that are in close proximity to
construction areas. Oaks lost or damaged during construction will be replaced at a 5:1 ratio.

' 3 project. The project purpose is for the construction of the
Phaselmstdenhalmsandaﬂme-mdemmd. The project would meet the need for

bousing and access to the proposed development. The permittee has also indicated that, in their

opinion, this project must be developed within Stanislaus County, as the Stanislaus County

6
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Economic Strategic Plan provided for development along the west side of the county, off of the
prime soil located within the Valley area and they have already obtained the necessary County
spprovals to proceed with Phase 1. The permittec also indicated thit they nceded a project arca
of 2,000 to 3,000 acres which would provide the necessary amount of land 1o accommodate the
two existing golf courses, while allowing for the construction of amenities as well as
approximately 2,000 mixed residential dwelling units which would assist the project in
succeeding. And finally, it was determined that the project site had to be devcloped at elevations

above 800msl in order to prevent encmacbmcntupontbemdmgﬂud San Joaquin Kit Fox.
habitat.

As part of their review, District also considered the permittec’s claim that it was
necessary to have relatively clean access to I-5 in close proximity to a large urban area where
access 1o retsil and commercial services and existing schools could be obrained. The permittee
considered four ranches within the defined market area, which were potentially able 10 meet their
goals. Each of these sites was dismissed based upon factors such as being located in multple
jurisdictions (counties), topography, elevation, and proximity to transpastation corridors.
Additionally, thres altermative alignments were considered for the cut-across road. Bach of these

was dismissed besed upon failing to meet county safety standards, incressed costs, and conflicts '

with existing facilities.

The District considered the “No Action Alternative” which would mean that no permit
would be issued, no additional fill would be deposited into waters of the U.S. and the previously
constructed golf courses would continue to operate as stand-alope projects. Other project
designs (smaller, latger, different, etc.) were also considered. The proposed project design is the
smallest design possible to effect the needed work. During the permit review process, the
permittee voluntarily responded to requests from the District 1o consjder additional avoidance
with small ineremental reductions in fill and minor project realignments that increased avoidance
to the point where the project could be considered permittable

d. Options: The MOA with EPA provides three-basic options:

1. inform the District Engineer to proceed with final action on the permit decision;

2. inform the District Engineer to proceed with final action in accordance with case
specific policy gnidance; or

3. make the final permit decision in accordance with 33 CFR 325.8.

Based on this analysis the case specific options are as follows:

a. Proceed with Final Action. Selection of this option is contingent on a determination
that there are not substantial unacceptable impacts to aquatic resources of national importance, as
& result of the District™s proposed permit decision. Our analysis clearly supports selection of
this option. Therefore, e recommend that the District Commander proceed with the permit
decision, issuing a conditioned permit with a concaptusl mitigation plan, providing the applicant
with the assurances necessary 1o begin financing the final mitigation plan. This is the option we
recommend the Assistant Secretary of the Anmy (Civil Works) adopt.
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of national importance, as & result of the District’s proposed permit decision, but further
recognizes that policy guidance may be nacessary to ensure that the decision is appropriate. ' We
do not believe that policy guidance is required in this case and thereforec we do not recommend
this option.

c. Elevate the Decision. This option requires a detérmination that there would be
substantia! unacceptable impacts to aqnatic resources of national importance as a result of the
proposed permit or that the permit review/decision should be made at & higher level in the
organization. We do pot believe this to be the situation, and therefore do not consider this a
viable option-

6. CONCLUSION AND RECOMMENDATION: We do nat believe that the aquatic resources
located within the boundaries of Phase 1 of the Diablo Grande project site qualify as an aquatic
resource of national importance and we do not believe that the proposed project to be pormitted

. would cause substantial and unacceptable adverse impacts to the aquatic environment. Therefore
we recommend that the District Commander proceed with the permit decision, issuing a
conditioned permit with a conceptual mitigation plan.



